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666 RECENT IMPORTANT DECISIONS 

McNally, 113 Cal. 444, 45 Pac. Rep. 710, 33 L. R. A. 369; see also Mahaney 
v. Carr, 175 N. Y. 454, 67 N. E. Rep. 903. In the principal case the com- 
plainant failed in his proof. The decision is undoubtedly correct both in 
principle and on authority. Clawson v. Brewer, — N. J. Eq. — , 58 Atl. Rep. 
598 ; Seitman v. Seitman, 204 111. 504, 68 N. E. Rep. 461 ; Briles v. Goodrich, 
116 Iowa 517, 90 N. W. Rep. 354. 

Evidence — Physicians of Conflicting Schools — Competency as Wit- 
nesses. — Plaintiff was afflicted with a slight stiffness in her right hip, for 
treatment of which she resorted to the defendant who held himself out as a 
practicing osteopathic physician and surgeon, and as competent, qualified 
and able to treat and reduce fractured dislocated bones, nerves, and muscles 
and to treat all such dislocations successfully and to reduce them osteopath- 
ically. The treatment resulted unfavorably to the plaintiff, and in this action 
for damages resulting from the alleged malpractice, she sought to introduce 
in evidence the testimony of certain allopathic physicians to contradict the 
correctness of defendant's diagnosis of the disease and the propriety of his 
subsequent treatment thereof. The defendant objected to the introduction 
of this testimony "because it was not shown that they had any knowledge 
or information as to the method prescribed, taught, or practiced by osteopaths 
for the treatment of hip joint disease, and because the question as to whether 
the treatment administered by the defendant was correct or incorrect must 
be determined by the rules and methods of osteopaths, and not by the methods 
or mode of treatment taught and practiced by allopathic physicians." 
Demurrer was interposed and overruled, but the court later (concededly for 
this reason) sustained a demurrer to the evidence. Held, error. Grainger 
v. Still (1905), — Mo. — , 85 S. W. Rep. 1114. 

The decision of the principal case is in accord with the well settled rule 
that in an action for malpractice a physician and surgeon is entitled to have 
his treatment of his patient tested by the rules and principles of the school of 
medicine to which he belongs, and not by those of some other school. 
Wharton & Stille's Medical Jurisprudence (5th ed.), Vol. 3, §475; Patten 
v. Wiggin, 51 Me. 594; Martin v. Courtney, 75 Minn. 255; Nelson v. Har- 
rington, 72 Wis. 591. In the Harrington Case the court held that a school 
of medicine to be entitled to recognition under this rule must have rules 
and principles of practice for the guidance of all its members, as respects 
principles, diagnosis, and remedies, which each member is supposed to 
observe in any given case. A class of practitioners who have no fixed prin- 
ciples or formulated rules for the treatment of diseases must be held to the 
duty of treating patients with the ordinary skill and knowledge of physicians 
in good standing. The principal case is one of first impression in Missouri 
and because of this fact the court has industriously and intelligently reviewed 
all the authorities to be cited upon the question. The case is also interesting 
as indicating the status of osteopathic physicians under local statutes. 

Evidence — Radiograph — X-Ray. — Defendant was prosecuted for assault 
with intent to murder. The evidence showed that the defendant was on 
lower ground than the person assaulted and it became material to show the 
course of the bullet. Over objection of defendant an X-ray photograph 
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showing the location of the bullet was introduced in evidence. Held, no 
error. State v. Matheson (1905), — la. — , 103 N. W. Rep. 137. 

The proposition of law enunciated in this decision is in accord with the 
decisions heretofore rendered upon the question of admissibility of X-ray 
photographs in evidence. The court cites in support of, the position taken, 
the recent case of Chicago & Joliet El. Ry. Co. v. Spence (1904), — 111. — , 
72 N. E. Rep. 796, which case was the subject of comment in 3 Mich. Law 
Rev., 409. In the principal case the court further held that it was immaterial 
to the admission of an X-ray photograph, on an issue of the position and 
course of a bullet in the body of a person alleged to have been shot by 
defendant, that there was no evidence that the object represented in the 
radiograph was a bullet or that its position had not changed between the 
date of the shooting and the time the photograph was taken. In this con- 
nection the court said : "The process of X-ray photography is now as well 
established as a recognized method of securing a reliable representation of 
bones of the human body, although they are hidden from direct view by the 
surrounding flesh, and of metallic or other solid substances which may be 
imbedded in the flesh, as was photography as a means of securing a repre- 
sentation of things which might be directly observed by the unaided eye at 
the time when photography was first given judicial sanction as a means 
of disclosing facts of observation; and for that purpose X-ray photographs, 
or sciagraphs, or radiographs, as they are variously called, have been held 
admissible on the same basis as photographs. We think we can properly 
take judicial notice of the fact that a bullet imbedded in human flesh usually 
becomes encysted, and does not change its location without external inter- 
ference." 

Garnishment — One Railroad as Debtor of Another. — The Boston and 
Maine R R. Co. being summoned as garnishee of the defendant disclosed 
that it had in its possession money for which it was accountable to the 
defendant, partly for the use of defendant and partly to it as trustee for 
other roads and that it was now in possession of rolling stock of defendant 
in actual use part owned by defendant and part leased by it. Held, that the 
garnishee could not be charged for the money collected; nor could it be 
charged for rolling stock in actual use, nor for the leased cars whether in 
use or not. Cox v. Central Vermont R. Co. et al. (1905), — Mass. — , 73 N. 
E. Rep. 885. 

The court reasoned that the garnishee was not liable for the money col- 
lected, because there was no practical way of ascertaining the proportion to 
which the defendant was entitled, basing its decision on Chapin v. R. R. Co., 
16 Gray (Mass.) 69. Several cases have been recently decided where one 
railroad company has been summoned as garnishee of another, and it has 
generally been held that the company can not be charged where its liability 
depends upon final adjustment of involved mutual accounts in which the 
balance is changing with every day's business; and also, as in the principal 
case, that the garnishee cannot be charged for rolling stock in actual use. 
Connery v. R. R. Co. (1904), Minn. 99 N. W. 365, 64 L. R. A. 624; Wall 
v. R. R. Co. (1902), 52 W. Va. 485, 64 L. R. A. 501 ; Michigan Central R. R. 
Co. v. Chicago and M. L. S. R. R. Co, 1 111. App. 399. 



